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STATE OF MAINE
KENNEBEC, SS.

\

STATE OF MAINE

)
)
)
)
)
)
)
)

Plaintiff,
v.
M IKEL W. TUTTLE,
d/b/a MT CONSTRUCTION,
and
DMI INDUSTRIES, INC.,
a/k/a MT CONSTRUCTION, INC.
Defendants

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. AUGSC-CV2006-0168

JUDGMENT BY DEFAULT

)
)
)
)
)
)
)

On August 3, 2006, the State submitted an affidavit and request
for entry of default against Defendants Mikel Wayne Tuttle, d/b/a MT
Construction, and DMI Industries, Inc., a/k/a MT Construction, Inc.,
because they failed to plead or otherwise defend in this action. The Clerk
entered a default against Defendants on August 17, 2006. On April 12,
2007, the State filed an Amended Motion for Judgm ent by Default
supported by affidavits from ten consumers harmed by Defendants’
I

actions and an affidavit required by M.R.Civ.P. 55(b)(4), along with a
proposed Judgment by Default. These supercede the State’s earlier
m otion for default judgm ent and related documents.
Based on the representations contained in counsel’s affidavit, the
Court finds that Defendant Mikel W. Tuttle is not an infant or

incompetent person, and is not in the m ilitaiy service of the United
States, as defined in Article I of the “Soldiers’ and Sailors’ Relief Act” of
1940, as amended. Defendant DMI Industries, Inc. is a corporation and
therefore not subject to said Act. Defendant Mikel W. Tuttle resides in
Lisbon, Maine. Venue in this action was properly laid in the Superior
Court of Kennebec County pursuant to 5 M.R.S.A. § 209.
Pursuant to M.R.Civ.P. 55(b)(2), the State’s Amended Motion for
Judgment by Default is GRANTED, and judgm ent by default is hereby
entered against Defendants for violations of 5 M.R.S.A. § 207 and 10
M.R.S.A. § 1487 that are alleged in the State’s Complaint.
Pursuant to 5 M.R.S.A. § 209, it is ORDERED that Defendants,
their agents, servants, employees and those persons in active concert or
participation with them who receive actual notice of the injunction, are
permanently enjoined from advertising any services for home
construction work; taking any money, or other consideration, for home
construction work; entering into any home construction contracts; and
performing any home construction work for money or other
consideration.
Pursuant to 5 M.R.S.A. § 209, it is ORDERED that Defendants
shall jointly and severally pay restitution o f $370,040 to the Attorney
General on behalf of the following homeowners:
1.

Daniel and Judith Fish

$ 24,182.

2.

Thomas Noury

$ 99,375.
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3.

Ling Zhou Chen

$ 32,750.

4.

Richard and Heidi Ruddell

$ 63,020.

5.

Jerem y Merservey

$ 47,500.

6.

Janice Melnick

$ 24,500.

7.

John and Linda Desrosiers

$ 14,000.

8.

Lori Caron

$ 49,812.

9.

Steven Hughes

$

7,650.

10.

Shirley and Robert Freeman

$

9,251.

Total

$372,040.

Pursuant to 5 M.R.S.A. § 209, Defendants are further ORDERED
to jointly and severally pay to the State o f Maine a civil penalty of $2,000
for violations committed in each of the above transactions, for a total o f
$ 20 , 000 .

Pursuant to M.R.Civ.P. 79(a), this Judgment may be incorporated
by reference on the court docket.

Dated:

p ' 7?- o ?
Justice, Maine Superior Court
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF M AINE

)
)

In Re:
M ikel W. Tuttle,
d/b/a M T Construction,
D M I Industries, Inc., and
M T Construction, Inc.,
Debtor

State o f Maine,

Chapter 7
Case No. 05-22665

)
)
)
)
)
)
)
)
)

Adv. Proceeding No. 06-02048

)
Plaintiff

)

)
)
)

v.
M ikel W. Tuttle,
d/b/a M T Construction,
D M I Industries, Inc., and
M T Construction, Inc.,

)
)
)
)

)
Defendant

)

N O T IC E OF H E A R IN G

N O T IC E IS H E R E B Y G IV E N that a hearing has been set for August 16, 2006 at
10:30 a m. in the Bankruptcy Courtroom o f the U.S. Bankruptcy Court - District o f
Maine, 537 Congress Street, 2nd Floor, Portland, Maine to consider and act upon the
following:
State o f M aine’ s Motion for Default Judgment, dated July 24,2006.
Interested parties objecting to the above Motion may file written specifications o f
objections to the Clerk, U.S. Bankruptcy Court - District o f Maine, 537 Congress Street,
2nd Floor, Portland, Maine 04101, with copies to Carolyn A. Silsby, Assistant Attorney
General, O ffice o f the Attorney General, 6 State House Station, Augusta, Maine 043330006.

D ATED : August 3, 2006

/s/Linda J. Conti__________
L IN D A J. C O N TI
C A R O L Y N A. S IL S B Y
Assistant Attorneys General
6 State House Station
Augusta, M E 04333-0006
207/626-8829

U NITED STATES BANKRU PTCY CO URT
D ISTR IC T OF M AINE

In Re:
Mikel W. Tuttle,
d/b/a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Debtor

)
)
)
)
)
)
)
)

Chapter 7
Case No. 05-22665

________________________________________ ■)

State of Maine,
Plaintiff

v.
Mikel W. Tuttle,
d/b/a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Defendant

)
)
)
)
)

Adv. Proceeding No. 06-02048

)
)
)
)
)
)
)
)

AFFIDAVIT IN SUPPORT
OF REQUEST FOR
DEFAULT JUDGMENT

I, Linda J. Conti, being duly sworn, depose and state as follows:
1.

I am an attorney for Plaintiff State of Maine in the above-

captioned matter.
2.

On July 14, 2006, the Clerk entered a default against

Defendant, Mikel W. Tuttle, for failure to plead or otherwise answer in
this matter.
3.

PlaintifFs unliquidated claims for civil penalties and

restitution against Defendant relate to an action that it has brought

against him as a resu lt o f h is violation s o f 5 M .R .S.A. § 207 o f the U nfair
Trade Practices A ct (5 M .R.S.A. §§ 205-A-214).

4.

Defendant is not an infant or incompetent person and to the

personal knowledge o f the undersigned, the Defendant is not in the
military service of the United States, as defined in Article 1 of the
“Soldiers and Sailors Relief Act of 1940” and as amended. This is
evidenced by the fact that the Defendant presently resides in Lisbon,
Maine.

Dated: July 24, 2006

/s/ Linda J. Conti______
LINDA J. CONTI
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8591

STATE OF MAINE
KENNEBEC, SS.

July 24, 2006

Appeared before me the above-named Linda J. Conti, and gave
oath that the foregoing was true based on personal knowledge and
information.

/s/ Gail Moulton
Notary Public

2

U NITED STATES BANKRU PTCY CO URT
D ISTRICT OF M AINE

In Re:
Mikel W. Tuttle,
d/b/a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Debtor

)
)
)
)
)
)
)
)

Chapter 7
Case No. 05-22665

________________________________________ )

State of Maine,
Plaintiff
v.
Mikel W. Tuttle,
d /b /a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)

Adv. Proceeding No. 06-02037

AFFIDAVIT IN SUPPORT
OF REQUEST FOR
DEFAULT JUDGMENT

I, Linda J. Conti, being duly sworn, depose and state as follows:
1.

I am an attorney for Plaintiff State of Maine in the above-

captioned matter.
2.

On May 10, 2006, the Clerk entered a default against

Defendant, Mikel W. Tuttle, for failure to plead or otherwise answer in
this matter.
3.

Plaintiffs unliquidated claims for civil penalties and

restitution against Defendant relate to an action that it intends to bring

again st him as a resu lt o f h is violations o f 5 M .R .S.A. § 207 o f the U n fair
Trade Practices A ct (5 M .R .S.A. §§ 205-A-214).

4.

Defendant is not an infant or incompetent person and to the

personal knowledge of the undersigned, the Defendant is not in the
military service of the United States, as defined in Article 1 of the
“Soldiers and Sailors Relief Act of 1940” and as amended. This is
evidenced by the fact that the Defendant resides in Durham, Maine.

Dated: May 23, 2006

/s/ Linda J. Conti______
LINDA J. CONTI
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8591

STATE OF MAINE
KENNEBEC, SS.

May 23, 2006

Appeared before me the above-named Linda J. Conti, and gave
oath that the foregoing was true based on personal knowledge and
information.

/s/ Gail Moulton
Notary Public
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U NITED STATES BANKRUPTCY CO URT
D ISTRIC T OF M AINE

In Re:
Mikel W. Tuttle,
d/b/a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Debtor

)
)
)
)
)
)
)
)

Chapter 7
Case No. 05-22665

________________________________________ )

State of Maine,
Plaintiff
v.

Mikel W. Tuttle,
d/b/a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Adv. Proceeding No. 06-02048

PLAINTIFFS AMENDED
MOTION FOR DEFAULT
JUDGMENT WITH
INCORPORATED
MEMORANDUM OF LAW

NOW COMES Plaintiff the State of Maine and moves this Court,
pursuant to Bankruptcy Rule 7055 and F.R.Civ.P. 55, for a default
judgment against the Defendant, Mikel W. Tuttle, on the grounds that
the Defendant, though properly served with the Complaint and
Summons in this matter, has failed to plead or otherwise defend this
matter. The factual and legal bases for Plaintiff’s requested entry of
default judgment are set forth more fully herein.

INTRODUCTION
Defendant Mikel Tuttle filed a Chapter 7 petition with this Court
on October 14, 2005. On June 1, 2006, the State of Maine served a
second Adversary Complaint (“Complaint”) and Summons on Defendant
Mikel Tuttle seeking relief from discharge of the State’s unliquidated
claims for restitution on behalf of consumers injured by Tuttle’s business
practices, and for civil penalties for Defendant’s intentional violations of
the Unfair Trade Practices Act (“UTPA,” 5 M.R.S.A. §§ 205-A-214). When
Defendant failed to plead or otherwise defend in this action within the
time set by Bankruptcy Rule 7012(a), the State requested the entry of a
default. See attached Affidavit in Support of Motion for Default
Judgment.

On July 14, 2006, the Clerk entered a default against the

Defendant.
FACTUAL BACKGROUND
Between 2004 and April of 2006, the Consumer Protection
Division of the Maine Attorney General’s Office received twelve
complaints from consumers who had hired Mikel Tuttle, d/b/a MT
Construction, DMI Industries, Inc., or MT Construction, Inc. (“Tuttle”), to
perform home repair or construction jobs.1 The Attorney General
reasonably believes that Tuttle harmed other consumers who have not
yet come forward.1

1 Three o f the twelve consumers (Steven Hughes, Thomas Noury, and Lori Caron) were
not named as creditors in Tuttle’s original and amended Schedule F’s.

2

Tuttle made false representations to these consumers to induce
them to pay him a substantial down payment, usually one-half of the
total contract price, in violation o f 10 M.R.S.A. § 1487.2 In addition,
Tuttle made false representations to induce them to pay future progress
payments before the requisite work had been completed under the
contracts.
Tuttle also made false representations to induce one consumer to
co-sign for an account at Lowe’s to buy building materials, supposedly to
finish the consumer’s job. Tuttle told him that he would be responsible
for paying the balance due on the account. Later, however, without the
consumer’s knowledge or consent, Tuttle increased the credit line on the
account to buy materials for other jobs, and never paid the sums due.
All of the consumers complained that Tuttle failed to complete the
work for which he had contracted, or to purchase the materials for which
he had been paid. The work that he, or his subcontractors, performed
was often substandard, and had to be repaired or completed by others at
substantial additional costs to the consumer. Subcontractors whom
Tuttle failed to pay sought payment from the homeowner, and in some
instances placed, or attempted to place, mechanic’s liens on the
homeowner’s property. When the consumer complained, Tuttle
abandoned the job, but did not refund money for work that was not
done, or for materials that were not purchased.
2 Pursuant to 10 M.R.SA. § 1490(1), a violation of the chapter on home construction
contracts constitutes prima facie evidence of a violation of the UTPA.

3

When Tuttle filed his Chapter 7 petition, the Maine Attorney
General’s Office was in the process of investigating these complaints. As
a result of the investigation, the Attorney General determined that
Tuttle’s actions evidence a pattern or practice of conduct in violation of
§ 207 of the UTPA. The Attorney General filed an action against him in
the Maine Superior Court on June 30, 2006, seeking injunctive relief,
civil penalties, restitution, attorney’s fees and costs.
ARGUMENT
1.

The State's claim for restitution on behalf of the named

consumers who were harmed by Defendant's false representations is
excepted from discharge pursuant to 11 U.S.C. § 523(A)(2).
Debts that fall within 11 U.S.C. § 523(a)(2) will not be excepted
from discharge if they are “for money, property, services, or an extension,
renewal of refinancing of credit to the extent obtained by - (A) false
pretenses, false representation or actual fraud. . . .” Between 2003 and
2005, Tuttle engaged in a pattern or practice of making false
representations to consumers to induce them to give him money for
materials or services that he never intended to purchase, and for work
that he never intended to perform or complete. In addition, his false
representations induced one of the consumers to obtain credit on his
behalf, which he increased, without the consumer’s knowledge or
consent, and used to buy materials for other jobs, and then never paid
for.

4

The State’s claim for civil restitution is based on its consumer
fraud statute, the UTPA, and is a “debt” under the Bankruptcy Code for
money obtained by false pretenses, false representation, or actual fraud.
In re Taite, 1987 Bankr. LEXIS 2447, *19-*22. The State’s claim should
therefore be excepted from discharge under § 523(a)(2).
2.

The State's claim for civil penalties for Defendant's

intentional violations of 5 M.R.S.A. § 207 of the UTPA is excepted
from discharge pursuant to 11 U.S.C.§ 523(a)(7).3
Where there is no tax penalty, three requirements must be met to
except a debt from discharge under Title 11 U.S.C. § 523(a)(7):

“(1) there

must be a debt for a fine, penalty, or forfeiture; (2) that debt must be
payable to and for the benefit of a governmental unit; and (3) that debt
cannot constitute compensation for actual pecuniary loss.” Kentucky
Natural Res. & Envtl. Protection Cabinet v. Seals, 161 B.R. 615, 618 (W.D.
Va. 1993)
The Attorney General is authorized by 5 M.R.S.A. § 209 to seek
civil penalties o f up to $10,000 for intentional violations of 5 M.R.S.A. §
207 that result from a person’s unfair or deceptive conduct. The factors
that must be considered by the court in assessing a civil penalty under 5
M.R.S.A. § 209 do not relate to the actual pecuniary loss of any party,

3 There is a split of opinion in the federal courts as to how § 523(a)(7) applies to civil
restitution. Compare U.S, HUD v. Cost Control Marketing & Sales Management o f
Virginia, 64 F.3d 920 (4th Cir. 1995) with In re Towers, 162 F.3d 952 (7th Cir. 1998). At
this time, the State does not argue that its claim for civil restitution falls within this
exception from discharge.
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nor is the civil penalty compensation for actual pecuniary loss. U.S. v.
WRWCorp., 986 F.2d 138, 145 (6th Cir. 1993). Any actual pecuniary
losses sustained by the State in pursuing an action under the UTPA
against Defendant may be compensated by an award of attorney’s fees
and costs.4 Victims who sufFered actual pecuniary losses as a result of
Defendant’s actions may be compensated through an award of
restitution.5
Therefore, because any civil penally that may be assessed by a
Maine court against Defendant for intentional violations of the UTPA is
punitive in nature, and is not compensation for any person’s actual
pecuniary loss, it should be held within the exception to discharge under
11 U.S.C.§ 523(a)(7).6

4 “In any action under this section where a permanent injunction is issued, the court
may order the person against whom the permanent injunction has been issued to pay
to the State the costs of the investigation of that person by the Attorney General and the
costs of the suit. . . . ” 5 M.R.S.A. § 209. See also 14 M.R.S.A. § 1522: “In any action or
proceeding brought by the Attorney General pursuant to. . . [A. Title 5, section 209J. . .
, the court shall allow litigation costs, including court costs, reasonable attorney’s fees
and reasonable expert witness fees. . . .’
5 “Whenever the Attorney General has reason to believe that any person is using or is
about to use any method, act or practice declared by section 207 to be unlawful, and
that proceedings would be in the public interest, he may bring an action in the name of
the State against such person. . . and the court may make such other orders or
judgments as may be necessary to restore to any person who has suffered any
ascertainable loss by reason of the use or employment of such unlawful method. . . any
moneys or property, real or personal, which may have been acquired by means of such
method____ ” 5 M.R.S.A. § 209.
6 In U.S. v. WRW Corp. at 145, the Court affirmed the exception from discharge, under
§ 523(a)(7), of a penalty assessed for safety violations of the Federal Mine Safety and
Health Act. “We conclude that the penalty at issue is not compensation for actual
pecuniary loss even though it is rationally related to the goal of making the Government
whole by roughly compensating it for prosecutorial and investigative expenses.
Concededly, this is a fine distinction. Had the size of the penalty been calculated
according to proof of actual pecuniary loss, it would not be excepted from discharge
under § 523(a)(7).”

6

RELIEF REQUESTED
WHEREFORE, the State requests that this Court grant its motion
for default judgment, and enter a default judgment declaring that the
State’s unliquidated claims for restitution to all consumers, those named
in the Complaint and those yet to be determined, for sums owed to them
by Tuttle as a result of his actions, and for civil penalties are excepted
from discharge pursuant to 11 U.S.C. § 523(a)(2) and 523(a)(7),
respectively.

Dated: July 31, 2006

RESPECTFULLY SUBMITTED

/s/Linda J. Conti__________
LINDA J. CONTI
CAROLYN A. SILSBY
Assistant Attorneys General
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800
Attorneys for State of Maine

7

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In Re:
Mikel W. Tuttle,
d/b/a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Debtor

State of Maine,
Plaintiff
v.
Mikel W. Tuttle,
d/b/a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Defendant

)
)
)
)
)
)
)
)
.)
)
)
)
)
)
)
)
)
)
)
)
)
)

Chapter 7
Case No. 05-22665

Adv. Proceeding No. 06-02037

DEFAULT JUDGMENT

Defendant Mikel Wayne Tuttle has previously been defaulted for
his failure to plead or otherwise defend in this matter. Defendant is not
an infant or incompetent person. Pursuant to Federal Rule of Civil
Procedure 55(b)(1) and Bankruptcy Rule 7055, judgment is entered
against Defendant, and in favor of Plaintiff State of Maine.
Defendant’s debts that result from obligations to pay restitution on
behalf of those consumers named in Plaintiffs Adversary Complaint in
an amount not to exceed $375,000, and to pay civil penalties imposed for
his violations of 5 M.R.S.A. § 207 of the Unfair Trade Practices Act shall

be excepted from discharge pursuant to 11 U.S.C. §§ 523(a)(2) and (7),
respectively.
/s/ James B. Haines, Jr.

Date:
Judge, United States Bankruptcy Court
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In Re:
Mikel W. Tuttle,
d/ b /a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Debtor

)
)
)
)
)
)
)
)

Chapter 7
Case No. 05-22665

_________________________________________ )

State of Maine,
Plaintiff
v.
Mikel W. Tuttle,
d/b/a MT Construction,
DMI Industries, Inc., and
MT Construction, Inc.,
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)

Adv. Proceeding No.

COMPLAINT

INTRODUCTION
1.

The Maine Attorney General (the “Attorney General”)

brings this action on behalf of the State of Maine (the “State”) seeking
relief, pursuant to 11 U.S.C. § 523(a)(2), from discharge of a debt for the
State’s unliquidated claim for restitution on behalf of consumers who
were harmed by the unfair and deceptive trade practices of Mikel W.
Tuttle, d/b/a MT Construction, DMI Industries, Inc., and MT
Construction, Inc. (“Tuttle” or “Defendant”), in violation of 5 M.R.S.A.

§ 207 of the Maine Unfair Trade Practices Act (the “UTPA”), and for the
State’s attorney’s fees and costs.
THE PARTIES
2.

Plaintiff, State of Maine, is a sovereign state.

3.

Defendant Tuttle filed a Chapter 7 petition with this Court

on October 14, 2005.
JURISDICTION AND VENUE
4.

Jurisdiction is proper pursuant to 28 U.S.C. §§ 157 and

1334. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
5.

Pursuant to F.R.B.P. 7008(a), this is a core proceeding under

28 U.S.C. § 157(b)(2)(I).
STATUTORY BACKGROUND
6.

Pursuant to 5 M.R.S.A. § 207, “unfair or deceptive acts or

practices in the conduct of any trade or commerce are . . . unlawful.”
7.

Pursuant to 5 M.R.S.A. § 209:

Whenever the Attorney General has reason to
believe that any person is using or is about to use any
method, act or practice declared by section 207 to be
unlawful, and that proceedings would be in the public
interest, he may bring an action in the name of the
State against such person to restrain by temporary or
permanent injunction the use of such method, act or
practice and the court may make such orders or
judgments as may be necessary to restore to any
person who has suffered any ascertainable loss by
reason of the use or employment of such unlawful
method, act or practice, any moneys or property, real
or personal, which may have been acquired by means
of such method, act or practice. . . .
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In any action under this section where a
permanent injunction is issued, the court may order
the person against whom the permanent injunction
has been issued to pay to the State the costs of the
investigation of that person by the Attorney General
and the costs of the suit. . . .
Each intentional violation of section 207 in
which the Attorney General establishes that the
conduct giving rise to the violation is either unfair or
deceptive is a violation for which a civil penalty of not
more than $10,000 shall be adjudged.
8.

Pursuant to 14 M.R.S.A. § 1522(1)(A), should the State

prevail in an action brought under 5 M.R.S.A. § 209, the court may allow
litigation costs, including court costs, reasonable attorney’s fees and
expert witness fees.
9.

Pursuant to 11 U.S.C. § 523(a)(2)(A), debts incurred by a

debtor for “money, property, services, or an extension, renewal, or
refinancing of credit” that were obtained by “false pretenses, a false
representation, or actual fraud” are excepted from discharge.
FACTS
10.

Tuttle, d/b/a MT Construction, began doing home

construction, including new construction, renovation and repair,
approximately 9 years ago. In 2003, he incorporated his business under
the name of “DMI Industries, Inc.,” with an assumed name of “MT
Construction, Inc.,” which was administratively dissolved by the
Secretary of State in 2004.
11.

Between 2004 and December 2005, the Attorney General

received complaints from eleven consumers who had hired Tuttle to
3

perform home construction and repair jobs, and had suffered financial
losses as a result of his unfair and deceptive practices.
12.

The State brought an adversary complaint (“first complaint”)

on March 30, 2006 in this Court against Defendant, seeking exception
from discharge, pursuant to 11 U.S.C. §§ 523(a)(2) and (7), respectively,
of debts for restitution on behalf of the eleven consumers, and civil
penalties that may result from a judgment against him in a state court
action that the Attorney General intends to bring for his violations of the
UTPA.
13.

Defendant did not appear or plead to the complaint, and a

default was entered against him on May 10, 2006. On May 25, 2006,
this Court granted the State’s motion for a default judgment, excepting
from discharge any debts for civil penalties that may be imposed by a
state court for his intentional violations of the UTPA, and for restitution
of up to $375,000 for the eleven consumers.
14.

After the first complaint was filed, another consumer

complained to the Attorney General’s Office about Tuttle’s unfair and
deceptive practices that caused financial loss to her and her husband.1
15.

The Attorney General reasonably believes that Tuttle

engaged in a widespread pattern or practice of unfair and deceptive
actions that harmed these consumers and others not yet identified, who
were not included in the relief granted under the first complaint.
1 Judith and Daniel Fish estimate that Tuttle cost them $8,000-$ 10,000 as a result of
his false representations in connection with his construction o f their log home.
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Examples of Defendant’s unfair and deceptive practices that were found
in the Attorney General’s investigation are set forth below:
A.

Tuttle made false representations to induce on

consumers to pay down payments of one-half of the total contract
price, in violation of 10 M.R.S.A. § 1487. Said violation is prima
facie evidence of a violation of § 207 of the UTPA.
B.

Tuttle also made false representations to induce

consumers to pay future progress payments before the
requisite work had been completed under the contracts, in
violation of § 207 of the UTPA.
C.

Although Tuttle failed to buy the materials for which

he had been paid, or to perform the work for which he had
contracted, he did not refund advance payments received from
consumers, in violation of § 207 of the UTPA.
D.

Tuttle performed substandard and incomplete work,

and failed to respond to consumer complaints, in violation of
§ 207 of the UTPA.
E.

Tuttle failed to pay his subcontractors, some of whom

sought payment by placing, or attempting to place, mechanic’s
liens on consumers’ properties, in violation of § 207 of the UTPA.

5

COUNT I
False Representations to Collect Down Payments
11 U.S.C. § 523(a)(2)
16.

Plaintiff repeats and realleges the preceding paragraphs of

this Complaint.
17.

Defendant knowingly made false representations, or

statements in reckless disregard of the truth, to induce consumers to
give him down payments that usually met or exceeded one-half of the
total contract prices.
18.

The consumers justifiably relied upon Defendant’s false

representations to their financial detriment as Defendant did not pay for
materials or subcontractors, or satisfactorily complete the work for which
he had been paid.
COUNT II
False Representations to Collect Progress Payments
11 U.S.C. § 523(a)(2)
19.

Plaintiff repeats and realleges the preceding paragraphs of

this Complaint.
20.

Defendant knowingly made false representations, or

statements in reckless disregard of the truth, to induce consumers to
give him progress payments before the requisite work had been
completed pursuant to the contracts.
21.

The consumers justifiably relied upon Defendant’s false

representations to their financial detriment as Defendant did not pay for

6

materials and subcontractors for which he had been paid, or
satisfactorily complete the work for which he had been paid.
RELIEF REQUESTED
WHEREFORE, the State prays that this Court:
1.

Enter judgment in favor of Plaintiff on Counts I and II, and

declare that any debt resulting from an award of restitution to benefit the
consumers named herein, and those who are subsequently identified, in
an action to be brought by the Attorney General under the UTPA is
excepted from discharge pursuant to 11 U.S.C. § 523(a)(2), together with
the State’s costs and attorney’s fees.
2.

Order Defendant to pay the cost of this action; and

3.

Grant Plaintiff such other relief as the Court may deem just

and proper.

Dated: May 30, 2006

G. STEVEN ROWE
Maine Attorney General

/ s/ Linda J. Conti____________
LINDA J. CONTI
Maine Bar No. 3638
CAROLYN A. SILSBY
Maine Bar No. 3030
Assistant Attorneys General
Office of the Attorney General
6 State House Station
Augusta, ME 04333-0006
(207) 626-8800
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